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CPI Nl ON AND ORDER

The respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge WlliamE Fower, Jr., rendered in this
proceedi ng on April 23, 1997, at the conclusion of an evidentiary
hearing.! By that decision, the |aw judge affirnmed an energency
order of the Adm nistrator revoking respondent's second cl ass

medi cal and commercial pilot certificates for an all eged

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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vi ol ation of section 67.403(a)(1) of the Federal Aviation
Regul ations, "FAR " 14 C.F.R Part 67.%2 For the reasons
di scussed bel ow, we deny the appeal .?

The Adm nistrator's March 19, 1997 Enmergency O der of
Revocation al |l eged, anong other things, the follow ng facts and
ci rcunst ances concerning the respondent:

1. You are the holder of SECOND CLASS MEDI CAL Certificate

Number EE- 0382049.
2. You are the holder of a Comercial Pilot Certificate
Nunber 90524400.
3. On or about Decenber 14, 1994, you were issued a Second
Class Al rman Medical Certificate follow ng a physical
exam nation by Dr. Alan G Schwart z.
4. On the application for the Second O ass Medi cal
Certificate that was issued on Decenber 14, 1994, FAA
Form 8500-8, you made a fraudulent or intentionally
fal se statenent.

5. Specifically, in response to the question in item (19)

on the application as to whether you had nade any

visits to health professionals within the last 3 years
you responded "No."

’FAR section 67.403(a)(1) provides as foll ows:

8 67.403 Applications, certificates, |ogbooks, reports, and
record: Falsification, reproduction, or
alteration; incorrect statenents.

(a) No person may nake or cause to be made- -
(1) A fraudulent or intentionally fal se statenent on
any application for a nmedical certificate or on a request
for any Authorization for Special |Issuance of a Medi cal
Certificate (Authorization) or Statenent of Denonstrated
Ability (SODA) under this part...

3The Administrator has filed a reply opposing the appeal .
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6. In fact, you made nunerous visits to health
professionals during the years 1992 and 1993 in
connection with injuries that you may have sustai ned
as a result of an autonobile accident.

7. In addition, on or about Decenber 4, 1996, you admtted
under oath, in a court proceeding, that you had nade
fraudulent and intentionally fal se statenents on

your Decenber 14, 1994 Application for A rman

Medi cal Certification, FAA Form 8500-8, by
failing to disclose t he requested information
regardi ng previous doctor's followup visits for the
neck injury, as described above.

8. On Decenber 4, 1996, you entered a plea of guilty before
a United States Magistrate to a violation of Title 18
to the United States Code Section 1018 (f) because you
filed false statenents with the Federal Aviation

Adm ni stration. Specifically, these false

statenents are the Decenber 14, 1994 statenents that
you rmade on your application for a Second C ass

Medi cal Certificate FAA Form 8500-8 that are descri bed
i n paragraphs 3, 4, and 5 of this Order.

Respondent does not on appeal challenge the adequacy of the
Adm nistrator's proof on these allegations. Rather, his position
on appeal is that the | aw judge should have i nposed a sanction
| ess than revocation for the violation of FAR section
67.403(a) (1) that he sustained. W find no nerit in respondent's
argunments in support of that position.

Respondent argues first that the |aw judge's decision is
deficient because the sanction of revocation in this matter was
not shown to be required by a preponderance of the probative,
reliable, and substantial evidence. In fact, according to the
respondent, the Adm nistrator introduced no evidence at the
heari ng denonstrating that respondent |acked the care, judgnent,
and responsibility required of a certificate hol der.

Respondent's argunment reveals, at best, a basic m sapprehension
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of the Board's role in reviewing the Admnistrator's judgnents on
sanction, and the suggestion that no evidence was advanced to
support a conclusion that respondent |acks qualifications borders
on the frivolous. Indeed, as to this latter point, the show ng
that the respondent had pleaded guilty in Federal court to
knowi ngly lying to the Adm nistrator on the nedical application
at issue in this proceeding is, we think, evidentiary basis
enough for concluding that the respondent does not possess the
requi site nontechnical qualifications.

It is the Admnistrator's charges against a certificate
hol der, not the sanction he seeks to have inposed for their
conmm ssion, that nust be proved before the Board by a
preponderance of the probative, reliable, and substanti al
evidence. Since the falsification violation was essentially
conceded, and revocation for violations involving fal se or
fraudul ent entries on applications is, respondent hinself
acknow edges, undeni ably consistent with Board precedent, the | aw
judge was obliged to affirmthe Admnistrator's judgnent on
sanction unl ess the respondent advanced evidence in mtigation
that warranted a departure from sanction precedent. The fact
that the law judge did not so depart pronpts the respondent's
second argunent on appeal; nanely, that the law judge failed to
consider the assertedly mtigating factors the respondent

presented to him?*

‘Respondent's third argunent is that the | aw judge inposed
an excessive sanction essentially because he reconmended to the
Adm ni strator that consideration be given to allow ng respondent
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VWiile it is not entirely clear fromthe initial decision
whet her the | aw judge agreed with the sanction of revocation or
merely thought Board precedent required it, we entertain no doubt
that revocation is appropriate. In this connection we should
poi nt out that, contrary to respondent's contentions, none of the
few falsification cases where the Board has all owed a sanction

| ess than revocation, such as Adm nistrator v. Fallon, 6 NISB 127

(1988) (sanction | ess than revocati on sustai ned where
falsification disclosed to FAA before their discovery), involved
facts even renotely simlar to those in this matter. |In fact,
this case may be in a class by itself.

Rarely does a falsification case contain direct evidence
that the respondent neant to answer a question on an application
fal sely. Here, however, we have respondent's adm ssion, in open
court, not only that he chose not to include information about
all doctors' visits on the nedical certificate application even
t hough he knew that the application required himto provide such
information, but also that he was aware that the failure to
include the information was a violation of law.®> See Adm Exh.
A-4, at pp. 23-25. In other words, respondent, in his confession
to a crimnal offense, has left no doubt that the Adm nistrator
(..continued)
to apply to requalify for his certificates after one year from
the date of the | aw judge's decision. See Tr. at pp. 247-8. The
| aw judge's remarks in this connection do not alter whatever
ri ght respondent may have to re-apply one year after the date of
the Adm nistrator's revocation order which, of course, predated
the | aw judge' s decision by several weeks.

®Respondent's conviction on the federal charge resulted in a
sentence that includes a year's probation and $10, 000 fi ne.
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cannot trust himeither to fill out an application honestly or to
conply with | egal requirements of which he is aware.® Such an
i ndividual, in our judgnment, cannot reasonably claimthat he
possesses the requisite care, judgnent, and responsibility
demanded of the holder of any airman certificate.

In view of the foregoing, we cannot agree with the
respondent that his previously unbl em shed past, the willingness
of several of his former co-workers and his crimnal defense
attorney to vouch for himdespite his conduct in connection with
the nmedi cal application, or any other natter referenced in his
brief warrants any departure from precedent with respect to

sanction in this case.

®Respondent believes that his failure to list all doctors
visits is not all that serious because the A rman Mdi cal
Exam ner (AME) who issued the 1994 nedical certificate knew of
the neck injury and discussed it with respondent, and because
ot her nedi cal applications respondent tendered before and after
the one in 1994 contained sone information about the injury. W
find no mtigation in these circunstances. |In the first place,
respondent did not just |eave off required information, he denied
that there was any. Second, whatever nay have been respondent's
nmotive for including references to the neck injury or treatnent
on ot her applications does not provide any justification for
totally concealing information on the application at issue in
this case. Third, the AME' s know edge of the injury did not
provide himor the Admnistrator's flight surgeon wth necessary
i nformati on about the nmedical treatnent, nedications, or
prognoses ot her health professionals had provided, thereby
denying the Adm nistrator their nedical judgments about
respondent’'s condition and the ability to consult wth them about
his progress and recovery.



ACCORDI NAY, IT IS ORDERED THAT:

1. The respondent's appeal is denied, and

2. The initial decision and the energency order of
revocation are affirned.
HALL, Chairman, FRANCI S, Vice Chai rman, HAMVERSCHM DT, GOG.I A,

and BLACK, Menbers of the Board, concurred in the above opinion
and order.



